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The Issue Presented for Review 


Does plaintiff's failure to comply with the provision in 
the uniform interstate bills of lading requiring that, as a 
condition precedent to recovery, written ¢laim be filed with 
defendant within nine months after the shipments should 
have heen delivered, preclude it from recovering for dam- 
age to the shipments for which the bills of lading were 
issued? 


Statement of the Case 


The facts underlying this action are undisputed. 


The defendant-appellee, Westransco Freight Company, 
Inc. (“Westranseo”), is an interstate freight forwarder 
subject to regulation by the LC.C. (R.A. 23). On March 
14, 1974, Westranseo’s agent picked up five shipments of 
merchandise from plaintiff-appellant, American Greetings 
Corporation (“American”), in Osceola, Arkansas for de- 
livery to various United States Air Force bases in Cali- 
forn::. Five separate uniform interstate bills of lading 
were i sued for the shipments (ROA. 45, 49-93). The third- 
party defendant, Associated Freight Lines, Ine, (“Asso- 
ciated ), received the shipments for completion of trans- 
portation and delivery: its vehicle was involved in an 
accident on March 27, 1974 in which the shipments were 
destroyed (R.A. 46). 


On April 19, 1974, Westransco wrote letters to American 
and to the consignees informing them of the accident and 
that the shipments were considered total losses. The 
letters also stated: 


“Copy (copies) of our billing is attached for your 
ready reference and to assist you in filing claim.” 
(R.A. 54) 


American did not file a written claim until January 23, 
1975 for two shipments, and until May 30, 1975 for the 
remaining three, or, respectively, more than 10> me+ is 
and 14 months after the shipments should have been 
delivered (R.A. 25, 32-41, 59. 88). 


American brought this action to recover $10,208.88, the 
alleged: value of three of the shipments and the released 
value of the remaining two (R.A. 61-65). 

Wes'ransco impleaded Associated on the basis of an 


indemnity provision contained in the agreement between 
them (R.A. 9-11). 


Westransco’s answer (R.A. 6-11) pleaded as a first 
affirmative defense that American's failure to comply with 
the following provision in the uniform bills of lading 
issued for the shipments barred it from making any 
recovery in this action: 


“As a condition precedent to recovery, claims 
must be filed in writing with the receiving or deliv- 
ering carrier, or carricr issuing this bill of lading, 
or carrier on whose line the loss, damage, injury 
or delay occurred, within nine months after delivery 
of the property (or, in case of export traffie, within 
nine months after delivery at port of export) or, 
in case of failure to make delivery, then) within 
nine months after a reasonable time_f peeps 
has elapsed; and suits shall he instituted against 
any carrier only within two years and one day 
from the day when notice in writing is given by 
the carrier to the claimant that the carrier has dis- 
allowed the claim or any part or parts thereof 
specified in the notice. Where claims are not filed 
or suits are not instituted thereon in accordance 
with the foregoing provisions, no carrier hereunder 
shall be liable, and such claims will not be paid.” 


Associated’s seeond affirmative defense in its answer to 
the third-party complaint is to the same effect (R.A. 16, 
17). 


Westranseo moved in the District Ceurt for summary 
judgement dismissing the complaint on the basis of Ameri- 
ean’s admitted failure to file a claim in writing within the 
nine-month period specified in the bill of lading. 


American cross moved for summary judgment on the 
basis of the admitted less of the shipments during transit. 
In opposition to Westransco'’s motion, American contended 
that Westransco’s awareness, Within the nine-month period, 
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of the destruction of the shipments dispensed with the 
requirement that claim in writing be made. 


The District Court granted Westransco's motion; its 
decision (R.A. 87-91) states in part that, “The law is 
settled that the filing of a written claim within tho time 
limit prescribed by the bill of lading is a condition prece- 
dent to recovery”; that “The requirement of the filing of 
a written claim remains the law", and that “as plaintiff 
econeedes, no writing exists ' re other thggasetefendant's 
rotice to plaintiff of the loss lated April 19, 1974. This 
does not suffice.” 


POINT I 


The District Court properly dismissed the complaint 
because plaintiff’s adinitted failure to file written 
claim with defendant within nine months of the date 


when the shipments should have been delivered pre- 
cludes recovery for damage thereto. 


The bill of lading provision requiring the filing of a 
written claim within the nine-month period is sanctioned 
by statute. The Interstate Commerce Act at 49 U.S.CLA. 
§20(11) states in part: 


oe 


. it shail be unlawful for any such receiving or 
delivering common carrier to provide by rule, eon- 
tract, regulation or otherwise a shorter period for 
the filing of claims than nine months, .. .” 


The Supreme Court has characterized the requirement 
that a written claim be filed with the carrier within a spect- 
fied period as “a precaution of obvious wisdom”. In 
Georgia, Flovida and Mahama Ratan Companu v. Blish 
Milling Co., 241 ULS. 190, 36 S.Ct. S41, 60 Lad, 948, action 
was brought against an interstate carrier to recover for 


damage to freight. The bill of lading covering the ship- 
ment required that written claim had to be dled with the 
carrier: 


“).. within four months after the delivery of the 
property, or, in the case of failure to make delivery, 
then within four montis after a reasonable time for 
delivery had elapsed. Unless claims are so made, 
the carrier shall not be lable.” 


The Court held that failure to comply with this pro-ision 
would preclude recovery from the carrier. The Court 
expressed the purpose of such requirement (241 U.S. at 
196): 


“The purpose of the stipulation is not to escape 
liability, but to facilitate prompt investigation. And, 
to this end. it is a preeaution of obvious wisdom, 
and in no respect repugnant to public policy, that 
the carrier by its contracts should require ree -on- 
able notice of all claims against it even with respect 
to its own operations.” 


The issue here presented for determination bas been 
passed upon by the Supreme Court, the U.S. Courts of 
Appeal for the First, Fifth, Sixth. Eighth and Ninth Cir- 
cuits and by a District Court in the Third Cireuit, all e? 
which have rejected the contention that a carrier's aware- 
ness of loss or damage dispenses with the requirenient 
that written notice be given. They have determined that 
failure to file a claim in writing within the period pre- 
seribed in the hill of lading constitutes an absolute bar 
to recovery from the carrier, notwithstanding such knowl- 
edge. 

To the contrary is the decisie of the Seventh Cireuit 
in TIopper Paper Company v. Battimore & Ohio Railroad 
Company, 178 F.2d 179, which invelyved the extreme cir- 
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cumstance that the carrier retained the damaged merchan- 
dise and so! it for salvage without the owner's knowledge 
and attempted to retain the salvage proceeds without 
accounting to the owner. The holding in the Hopper case 
has been limited by lower courts in the Seventh Cireuit 
to that precise factual situation and it has been rejected 
by other circuits. This was noted by the Court below 
(R.A. 88, 89): 


“Plaintiff's reliance on Hopper Paper Co. v. 
Baltimore & Ohio R.R. 178 F.zd 179 (6th Cir. 
1949), cert. denied, 339 U.S. 9483 (1950), whieh held 
that in the case where the carrier had actual knowl- 
edge of the damage, a failure to file a timely claim 
would he exeused is misplaced, Other federal courts 
have rejected its holding and held that the car- 
rier’s knowledge of damages is immaterial to the 
requirement of a written notice of claim. Ilast 
Texas Motor Freight Lines v. United States, supra; 
Northern Pacifie Ry. v. Mackie, 195 F.2d 641 (9th 
Cir. 1952): Insuranee Company of North America 
v. Newtowne Mfg. Co. IS7 F.2d 675 (ist Cir. 1901). 
In Delphi Frosted Foods Corp. v. Hlinois Central 
R.R.. ISS) F.2d 343) (6th Cir.), cert. denied, 542 
U.S. 883 (1951), the Sixth Circuit limited Hopper 
to its ‘peculiar faets.” which included the carricr’s 
selling the salvage witheut plaintiffs knowledge 
and without accounting to the plaintiff for the pro- 


ceeds.” 


The net result of this array of judicial authority is 
that the appellant is forced to place almost total reliance 


on the Hopper ease, which it contends is “precisely on 
(Appellant's brief p. 7) although it: presented 
no evidence to the Court below that defendant retained 
and sold) tie damaged merchandise for salvage. The 
Hopper ease is referred to in 13 of the 30° pages com- 


= ae 
prot mere 


prising appellant’s brief, which ignores or glosses over 
the following formidable authorities to the contrary: 


In St. Louis Tron Mountain & Southern Raihieay Com- 
pany v. Starbird, 243 U.S, 592, 37 S.Ct. 462, 61 Led. 917, 
action was brought against an interstate carrier for dam- 
age to a shipment of peaches by failing to properly re- 
frigerate the cars in which they had been transported. 
The applicable bill of lading provided that: 


“Claims for damages must be reported by econ- 
signee, in writing, to th delivering line within 
thirty-six hours after the consignee has been roti- 
fied of the arrival of the freisht at the place of 
delivery, [f sueh notice is not there given. n ither 
this company nor any of the connecting or in- r- 
mediate carriers shall be liable.” 


No written notice was given within the thirty-six hour 
period, Plaintiff's evidence at trial tended to establish 
that the delivering earrier’s dock superintendent at the 
place where delivery was made knew the damaged con- 
dition in avhich the shipment had arrived. Plaintiff con- 
tended that there was no necessity for written notice be- 
cause of such knowledge and it) prevailed on such e¢on- 
tention through the highest state court (Arkansas). ‘The 
Supreme Court reversed such determination and. stated 
(243 U.S. at 606): 3 


“We find nothing unreasonable in the stipulation 
concerning notice, and there was mo attempt made 
to comply with it. We therefore think the Supreme 
Court of Arkansas erred in holding that the verbal 
notice to the dockinaster of the condition of the 


peaches was a comnplianee with the terms of the 
contract.” 


In Southern Pacifie Company vy. Stewart, 248 UlS, 446, 
39 S.Ct. 150, 68 L.Ed. 350, action was brought against 
an interstate carrier for damage and destruetion to a 
shipment of livestock. The applicable bill of lading pro- 
vided that: 


“Seeond party [the shipper] hereby further agrees 
that in case any loss or damaze shall have been 
sustained for which first party is Hable, demand or 
elaim for such loss or damage will be made by see- 
ond party on the freight claim agent of first party 
in writing, within ten davs after unloading of the 
live stock? <2.” 


No written claim had been made within the ten-day period. 
At trial plaintiff introduced evidence tending to establish 
that the carrier had full knowledge of the injuries sus- 
tained by the cattle: that they had been unloaded into 
the defendant’s stock pens where five died; that upon 


reloading, the carrier had provided a special car for sick 
and crippled animals: that at various points en route, 
various officials of the earrier had made inquiries of other 
of its officials rewarding the condition of the eattle, and 
that after unloading at destination, the plaintiff and the 
carrier's agents were in) communivation regarding the 
damages sustained, The District Court had charged the 
jury that if they believed that the defendant's agents or 
employees knew that some of the cattle had died and that 
some had been injured during transit. then plaintiff was 
relieved of the requirement for giving written notice. The 
Court of Appeals for the Ninth Cireuit affirmed a judg- 
ment for the plaintiff. The Supreme Court reversed: it 
held that the trial court erred in giving to the jury the 
above instruction and that “it should have granted the 
carrier's request for a directed verdict.” The Court stated 
(248 TLS. at 449, 450): 


“Considering the principles and conclusions ap- 
proved by our opinions in St. Louis, EM. & Ss. R. 
Co. v. Starbird, 245 UL S. oot, 6b be ed. 917, 30 
Sup. Ct. Rep. 462, and Erie Ro Co. ve Stone, 24+ 
U.S. S820-6) Bae, Did SF Sup. Ch Beg, 833 
(announced since the judgement below). and the 
cases therein cited, no extended discussion is neces- 
sary to show that upon the facts here disclosed 
the stipulation between the parties as to notice in 
writing within ten days of any claim for damages 
was valid. And we also think those opinions make 
it clear that the circumstances relied upon by the 
shipper are inadequate to show a waiver by the 
carrier of written notice as required by the eon 
tract.” 


In Ofson v. Chicago ‘ire (). Ro C6, [AW ES oa? (8th Cin. 
1918) action was brought to recover for loss and injury 
to cattle transported under a dill of lading whieh required 


that written claim: had to be inade on the earrier’s freight 
claim agent within ten davs after unloading, “and that in 
the event of failure so to do, all claims for loss or damage 
in the premises are hereby expressly waived. released and 
made void". One of the carrier’s freicht inspeetars had 
examined the cattle during transportation and knew they 
were chilled or frozen. He nevertheless ordered them un- 
loaded at a point prior to destination where they were fed 
and watered in muddy pens and where several of them 
died. Other cattle died at a second stop prior to ultimate 
destination. The plaintiff had told the carriers avent at 
destination that he would claim damages for the loss they 
sustained. However, no written netiee of claim was given 
within the ten-day period presertbed in the dill of Tadime, 


The Distriet Cou. direeted a verdict for the defendant 
at the close of the plaintiffs case because of the lack of 
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written notice within the ten-day period. The United 
States Court of Appeals for the Eighth Cireuit affirmed 
and stated (250 F. at 376): 


“The knowledge of the situation of the eattle on 
that day and night and on the next day by Mr. 
Seott was by no means the equivalent of a notice 
by the shipper of his claim for damages. The ex- 
tent of the damage was probably not then known, 
nor was it known that Olson would claim any dam- 
ages, nor could any one perceive what part of the 
damages, if any, was chargeable to the railroad com- 
pany. To hold that the oral notice to Mitchell at 
Billings was sufficient would be to abrogate the ex- 
press terms of the contract which the parties vol- 
untarily made. Chesapeake & Ohio R. Co. v. Me- 
Laughlin, 242 U. S. 142. 37 Sup. Ct. 40, 61 1. Ed. 
207: Clegg v. St. Lonis & S. F. R. Co. 208 Fed. 
971, 973, 122 C. C. A. 273: Kidwell v. Oregon Short 
Line Ro Co., 208 Fed. 1,3, 125 C, CoA SIS, 


The result is that there was no error in the trial 
of this case, and the judement below must be affirm- 


ed.” 


In Delphi Frosted Foods Corp. v. Illinois Central R. Co., 
188 F. 2d 343 (6th Circuit, 1951) cert. den. 342 U.S. 885, 
action was brought against an interstate carrier for dam- 
age to a shipment of fruit. The carrier's agents had in- 
spected the freight at destination and noted the extent of 
the damage. Some of the contents of the shipment were 
condemned by the Food and Drug Administration. The 
United States Court of Appeals for the Sixth Cireuit 
affirmed judgement for the defendant because of plaintiff's 
failure to file written claim within nine months after de- 
livery, as required by the “hill of Jading authorized under 
the Interstate Commerce Act.” The Court rejected plain- 
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tiff’s contention that “the requirement of notice of claim 
was substantially complied with” and stated (180 P.2d at 


345): 


“To hold that the filing of the claim is dispensed 
with under the circumstances of this record would 
be to ‘alter the terms of a contract, made in pur- 
suance of the Interstate Commerce Act and having 
in effect, the quality of a statute of limitation, and 
thus to open the door for evasions of the spirit and 
purpose of the act to prevent preferences and dis- 
crimination in respect of rates and service.” Chesa- 
peake & Ohio Ry. Co. v. Martin, supra, 283 U.S. 
at page 222, 51 S.Ct. at page 458.” 


The Court cited the Hopper case and declined to follow 
it, stating (180 F.2d at 345): 


“As expressly stated in the opinion therein, Hopper 
Paper Co. v. Baltimore & Ohio R. Co., 7 Cir. 178 
F.2d 179, is based upon the peculiar facts of the 
case.” 


In Insurance Co. of North Anterica v. Newtowne Mfg. 
Co., IST F.2d 675 (st Circuit. 1951), plaintiff brought 
action on a transportation policy insuring against loss of 
merchandise while in transit. The insurer impleaded the 
interstate carrier which had lost plaintiff's property. Al- 
though no written claim had been filed with the carrier 
within the nine-month period provided in the bill of lad- 
ing, all of the documents which would support a claim 
had been shown to the carrier's agents when oral claim 
was presented to it within the aforesaid period. The 
District Court awarded judgment to the plaintiff against 
the defendant and in favor of the tiird-party defendant 
dismissing the third-party complaint. The U.S. Court of 
Appeals for the First Circuit affirmed dismissal of the 
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third-party complaint on the basis of the failure to file a 
written cleo within the preseribed time. The Court 
rejected the third-party plaintiff's contention that there 
had been “a substantial compliance with the requirement 
of a claim in writing” and stated that “Hopper Paper Co. 
v. Baltimore & Ohio R. R. Co., 7 Cir. 1949, 178 F2d 179, 
seems perhaps out of line with the other cases” (187 F2d 
at 631). 


In Northern Pacific Railroad vy. Mackie, 195 F.2d 641, 
(9th Cireuit, 1952), plaintiffs brought action against an 
interstate carrier to recover for damage to freight. An 
employee of the carrier had inspected the shipments upon 
arrival at destination, and he made a written report which 
noted that damage had occurred thereto. During the 
course of the ensuing months, plaintiffs discussed their 
claim with the ehief clerk in the defendant's freight claim 
department. Plaintiffs advised the clerk that a formal 
claim was delaved by inability to complete a deal for the 
sale of the damaged freight. and the amount of the loss 
could net be determined. Written elaun was not filed 
within the nine-month period preseribed in the bill of 
lading. The District Court granted judgment to the 
plaintiff on the basis of the Mojper ease that the carrier 
“knew immediately after the arrival of the shipment that 
it hed damaged the sane. and that it) then had as 
mnuch. if not more, knowledge in relation to the damages 
as the plaintiff. and at all times had or was chargeable 
with aetual knowledge of all the conditions as to the 
damage.” (195 F2d at 642). The U.S. Court of Appeals 
for the Ninth Cireuit reversed and ordered the complaint 
dismissed beeause of plaintiff's failure to file a written 
claim within the prescribed time. The Court stated (195 

ae 


|: at 642. 643): 


“A cindy of the federal decisions, including those 
of the Supreme Court, makes it clear that some sort 


1 
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of written notice of claim is essential. It is not 
enough that the carrier had actual knowledge that 
darrage occurred, or that an oral claim for damages 
was imade. 
es e e 

Appellees cite numerous state decisions, but rely 
mainly on the holding of the Seventh Circuit in 
Hopper Paper Company v. Baltimore & O. Ry. Co., 
178 F.2d 179. There, an interstate shipment of 
paper was almost totally destroyed in a= wreck. 
The carrier sold the salvaged goods for $100 with- 
out notifying the shipper. The court was of the 
opinion that actual knowledge on the part of the 
earrier of all the facts was sufficient notice of claim, 
without more. Whether, in light of the unusual 
circumstances of that case, the holding is reeoncil- 
able with the federal rule we need not stop to 
inquire. 


There are two later federal decisions on the 
subject, both of which adhere to the long recognized 
rule requiring written notice, One of these, Insur- 
ance Company of North America v. Newtowne Man- 
ufacturing Company, IST F.2d 675, is by the First 
Circuit; the other, Delphi Frosted Foods v. Hlinois 
Central Ry. Co., 188 F.2d 3438, is by the Sixth.” 


In Fast Teras Motor Freight Lines ve United States, 
239 F.2d 417 (Sth Cir. 1956). the District Court awarded 
judgment to the United States against an interstate car- 
rier for damage to a shipment of machinery on the basis 
that the bill of lading requirement that claim in writing 
be made was excused because “the carrier knew that the 
damage had actually oecurred to the shipment which it 
had carried.” The U.S. Court of Appeals for the Fifth 
Cireuit reversed and stated (239 Fd at 418, 420, 421): 


i4 


“We think this holding was, under the facts of 
this «ase, contrary to the law as established in an 
unbroken line of decisions of the Supreme Court 
holding that this requirement of notice is valid and 
inust be observed by shippers and carriers alike. ... 
This knowledge acquired by the carrier does not, in 
our opinion, have the effect of releasing appellee 
from the obligation of complying with the provi- 
sions as to notice set forth in the contract of car- 
riage. 

s s s 

Appellee stakes its chief reliance on Hopper 

~aper Co. v. Baltimore & Ohio R.R. Co. 7 Cir. 
1949, 178 F.2d, certiorari denied 339 U.S. 945, 79 
S.Ct. 797, 94 L.d.1359, and Loveless v. Universal 
Carloading Co., 10 Cir., 1955, 225 F.2d 637. 

s s s 


The ease before us in, in our opinion, controlled 


by the Supreme Court decisions, supra, and we 
adhere to the principles thus clearly established 
even if our conclusions should be considered at war 
with the decisions so relied upon by appellee.” 


In Penn State Laundry Co. v. The Pennsylvania Rail- 
road Company, 134 F.Supp. 955) (U.S.D.C.-W.D. Pa., 
1955), action was brought against an interstate carrier 
for damage to a shipment of machinery. At trial, plain- 
tiff relied upon the Mopper case. It sought to avoid the 
requirement for written claim with evidence that it had 
given oral notice to the defendant within the nine-month 
period and that the damaged freight was inspected by the 
carrier's representative who had prepared a damage re- 
port. Plaintiff contended that written notice was waived 
or “should not be required in the presence of actual no- 
tice”. The Court directed a verdict for the defendant 


because of the absence of a written claim; it stated (134 
F.Supp. at 956, 957): 


“However, the decided cases are squarely opposed 
to plaintiff's contentions. 


Hopper Paper Co, v. Baltimore & O. R. R. Co., 
7 Cir., 1949, 178 F.2d 179, certiorari denied, 1950, 
339 U.S. 9438, TO S.Ct. 797, 94 L.Ed. 1359, is dis- 
tinguishable on its facts. Although the language of 
the opinion suggests, contrary to the cases cited 
above, that actual knowledge may suffice in place 
of a written claim, subsequent decisions have lim- 
ited the Hopper Paper case as authority to its 
factual situation. Northern Pac. Ry. v. Mackie, 
supra, 195 F.2d at page 645; Delphi Frosted Foods 
Corp. v. Hhnois Cent. RoR. supra, 188 F.2d at 
page 345; Insurance Co. of North Amer. v. New- 
towne Mfg. Co.. supra, IST F.2d at page 681; Publie 
Service Electric & Gas Co. v. Reading Co., 17 N.J. 
Super. 148, 85 A.2d 548, 549, motion for new trial 
denied, 1951, 17 N.J.Super. 536, 86 A.2d 318, af- 
firmed per curiam, 1952, 9 N.J. 606, 89 A.2d 242.” 


Heury Pratt Co. v. Stor Dor Freight Systems, Inc.: 416 
F.Supp. 714 was recently decided by a U.S. Distriet Court 
in the Seventh Cirenuit (wherein Hopper was decided). A 
shipper brought action against the initial carrier to recover 
for the loss of the shipment resulting from an ac ident 
while it was in the possession of a subsequent carrier. 
The defendant moved for summary judgment on the basis 
that no claim in writing was made within the nine-month 
period required by the bill of lading. In granting defend- 
ant’s motion, the Court stated in its opinion (416 F.Supp. 
at 715): 
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“We do not believe that Hopper Paper Co. v. 
Baltimore & Ohio R. Co., 178 F.2d 179 (7th Cir. 
1949) should be extended beyond its own particular 
facts which differ from those in the case at bar.” 


It follows that the determination of the Court below is 
consistent with the overwhelming weight of judicial au- 
thority and that defendant's motion for summary judg- 
inent dismissing the complaint by reason of plaintiff's 
acknowledged failure to file a written claim within the 
nine-month period prescribed in the bill of lading was 
properly granted and should be affirmed. 


POINT I! 


Westransco cannot be estopped from asserting the 
requirement for a written claim because it did nothing 
to prevent the filing of such claim. 


Appellant argues that Vo cransco shonld be estopped 
from relying upon the provision requiring a written claim, 
not beeause of any wrongdoing on We.transco’s part. hut 
because within the ninth-month period it notified plaintiff 
in writing that the shipments were considered total losses. 
It is well settled, however, that an interstate carrier is 
hot estopped from asserting the requirement for a written 
claim beeause it cenducted an ii vestigetion, or because it 
had actoal knowledge that damage occurred to the slip- 
ment. The applicable principle of law was set forth with 
clarity in Lucas Machine Division, ete. v. The New York 
Ceutral Railroad Co., 236 F. Supp. 281 (U.S.D.C., N.D. 
Ohio, 1964) as follows (236 F. Supp. at 282): 

“The bill of lading here in’ question provided 


that as a condition precedent to recovery, claims 
must be filed in writing within nine months after 
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delivery of the property. A review of the federal 
decisions clearly shows that a written notice, how- 
ever informal, must be filed with the defendant rail- 
road, The railroad is not estopped or does not 
waive this requirement in the following cireum- 
stances: Where the railroad actively nezotiated with 
the plaintiff for a settlement of the claim; where 
an oral claim was made for damages: where the 
railroad had conducted an investigation, and where 
the railroad had actual knowledse that damage had 
oceurred. Starbird v. St. Louis, [. Mt. & No es 
Co., 243 U.S. 592, 37 S.Ct. 462, G1 L.Ed. 917 (1917), 
Southern Pacific Conipany v. Stewart, 248 US. 446, 
39 S.Ct. 139, 63 L.Ed. 350 (1919), Northern Pacifie 
Railway Co. v. Mackie, et ol. 195 F.2d 641 (9th 
Cir, 1952), B. A. Walterman Company v. Pennsyl- 
vania Railroad Company, 205 F.2d G27 (6th Cir. 
1961).” 


A common interstate motor carrier can be estopped from 
relying upon the requirement that written claim be filed 
only when it has by affirmative conduct prevented such 
filing. In Lehigh Valley Railroad Co, y. State of Russia, 
21 F.2d 306 (2nd Circuit, 1927) cited by Appellant, the 
carrier reported the loss to the consignee and advised 
him to file his claim in a place different from that where 
the bill of lading recited that such claim should be filed, 
This Court held that after the consignee had filed a writ- 
ten claim within the preseribed period at a place different 
from that stated in the bill of lading in accordance with 
the carrier's directions, the carrier was estopped from as- 
serting that the claim was not filed as required by the 
bill of lading. This case is clearly distinguishable, In the 
instant case there is no evidence that plaintii? was pre- 
vented from filing a timely written claim because of any 
act or conduct on the part of Westranseo. The evidence 
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establishes the contrary. Rather then prevent the filing 
of a writte: claim, Westranseo actually invited one, Its 
letter of April 19, 1974 was accompanied by a document 
“to assist you in filing claim” (RA. p. 54). Thus, the 
essential clement of estoppel is lac... in this case, 


Lastly, Appellant argues that there was substential 
compliance with the bill ef lading requirement because 
Westransco gave ‘eo. ina writing which identifies the 
shipment and . ser’ the destruction of the shipment.” 
It therefore “filed claim in writing with itself on behalf 
of the shipper.” (Appellant's brief, pp. 19, 20). Appel- 
lant urges this Court to hold that “American Greetings 
substantially “complied with the claim requirement: when 
Westransco ‘filed’ the April 19, 1974 ietter (R.A. p. 54) 
‘with’ itself on behalf of American Greetings” (Appellant’s 
brief, p. 27). 


This contention is without merit. It overlooks that the 
Supreme Court in Georgia, Florida and Alabama Railway 
Company v. Blish Milling Co., supra, specifically stated 
that it was reasonable that a carrier require “notice of 
all claims against it ren uth respect to its wn opera- 
tions.” (Fanphasis su) lied). 


Such contention overlooks the holding in Delphi Frostee 
Foods Corp. v. Minois Central Railroad Co., supra, where 
the plaintiff attempted to rely on the written claim made 
within the preseribed time by its customers who had con- 
tracted to purchase portions of the shipment. The plain- 
tiff contended that the requirement ihat the claim be in 
writing had heen substantially complied with. The Court 
rejected such contention and stated (188 F.2d at 345): 


“The District Court correctly coneluded that the no- 


tice contemplated by the bill of lading is to he given 
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by the claimant and not by others. Notice to the 
delivering carrier was sufficient; but the assertiorrof 
damage by persons who had contracted for some 
portion of the goods, title to which had not passed, 
persons who we_e not agents of the appellant, did 
not constitute such a claim as was required.” 


It follows that if persons who had contracted to pur- 
chase portions of the sh:oments are not agents of the ship- 
per to file written claim, @ fortiori, the earrier cannot be 
deemed to be the agent of the shipper to inake claiin upon 
itself in behalf of the shipper. 


To held the contrary would make it expedien’ for inter- 
ste‘e carriers to withhold information regarding loss or 
damage to shipments from shippers and consignees, rather 
than risk having their correspondence qualify as claims 
under the b:ll of lading. 


One of the fallacies inherent in appellant’s contention is 
that it equates knowledge by the carrier that loss or 
damage to freight has occurred with Knowle le that the 
owner will press a claim therefor. The distinction be- 
tween the two is one of substance, as was pointed « it by 
Mr. Justice Learned Hand in cinchor Line Ltd. v. Jackson, 
9 F.2d 543, as follows: 


“The upshot of these cas.s is that notice that the 
goods have been damaged is not notice of a claim 
for recoupment. The result is perhaps a narrow 
interp: tation, and has not been established in this 
cireuit without strong opposition. Its existence is, 
however, unquestioned, and it seems to us unJesir- 
able by nice distinetions to invite perpetual itiga- 
tion in its appheation. There can, indeed, be no 
doubt that it is one thing to advise a ship of the 
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fact that she has discharged damaged goods and 
another that you mean to hold her for the loss. 
The two may shade into each other, but they are 
quite distinct. We may concede that notice of 
damage ordinarily presupposes that the consignee 
is contemplating a claim, but it is not equivalent 
even tc an assertion that he will make one in the 
future; certainly it is not a claim in presenti. He 
may conclude that he has no rights against the ship 
under the bill of lading, or that, if he has, it 1s not 
worth his while to press a A protest is not a 
claim.” 


This distinction was alluded to by the Court in Henry 
Pratt Co. v. Stor Dor Freight Systems Inc., swpra, as fol- 
tows (416 F. Supp. at 715): 


“We might add that there cou'd be many reasons 
why claims are never filed, other than mere negli- 
gence or oversight. They might be covered by 
other insurance, the consignor might prefer to take 
a tax deduction, or the consignor might be a sub- 
sidiary or otherwise have a financial interest in the 
carrier. Therefore, in order for a carrier and its 
accountants to know what contingent or other lia- 
bilities exist at any given time, it shonld be able to 
rely upon applicable statutes of limitations. As a 
matter of common equity between contracting par- 
ties. the widely criticized Hopper decision should 
not be extended.” 
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There is no basis in this action for invoking the doctrine 
of estoppel against Westranseo. Since the latter's letter 
to the plaintiff and to the consignees, as stated by the 
Court below, “does not suffice” as the written claim re- 
quired by the bill of lading, it follows that summary 
judgment dismissing the complaint has been properly 
granted. The determination of the District Court should 
be in all respects affirmed. 
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